Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway Safety and Motor Vehicles: DRIVER’S LICENSES - Suspension—Affidavit of True Copy and attached Offense Report have conflicting dates.  However, other sworn or verified evidence in record supports hearing officer's findings and Decision. This Court follows precedent of Department of Highway Safety and Motor Vehicles v. Cherry, 91 So. 3d 849 (Fla. 5th DCA 2011), holding low volume sample not a valid breath sample.  Failure to provide the required number of valid breath samples constitutes refusal to submit to breath-alcohol test.  See Fla. Admin. Code R. 11D-8.002(12).  Petition denied.  Galloway v. Fla. Dep’t of Highway Safety and Motor Vehicles, No. 12-000014AP-88A (Fla. 6th Cir. App. Ct. Aug. 29, 2012).
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PER CURIAM. 

Ian Michaels Galloway seeks certiorari review of the "Findings of Fact, Conclusions of Law and Decision" of the Hearing Officer of the Bureau of Administrative Reviews, Department of Highway Safety and Motor Vehicles entered on February 21, 2012.  The Decision affirmed the order of suspension of Mr. Galloway's driving privileges.  The petition is denied.
Statement of Case


The statement of facts provided in the petition indicates that on January 20, 2012, Pinellas County Sheriff Deputy Horton was dispatched to an address in Pinellas County to investigate a possible "stalking-in-progress."  It was reported that a dark colored SUV had followed the complainant home and was parked outside the residence.  The deputy investigated and found a dark blue Ford Explorer parked outside the residence.  He observed an individual, later identified as Mr. Galloway, slumped over in the driver's seat.  The vehicle was not running, but the keys were in the ignition.  Mr. Galloway was unresponsive until the deputy tapped on the window.  When the window was rolled down, the deputy noticed a strong and distinct odor of alcohol and Mr. Galloway exhibited signs of impairment including watery, glassy, bloodshot eyes, and slurred speech. 

According to the Complaint/Arrest Affidavit of Deputy Horton (App., p. 8; DDL-4), Mr. Galloway thought he was in Tampa "sleeping off a night of drinking."  Mr. Galloway performed field sobriety tests, but did not complete them satisfactorily.  The deputy concluded that Mr. Galloway was in actual physical control of a motor vehicle while under the influence of alcoholic beverages.  Mr. Galloway was arrested and transported to the Central Breath Testing facility.

Evidence in the record demonstrates that after the Implied Consent form was read to Mr. Galloway he agreed to supply a breath sample.  The breath-alcohol testing was performed on an Intoxilyzer 8000 Instrument.  The "Breath Alcohol Test Affidavit" (App., p. 21; DDL-6) indicates that the first breath sample was insufficient because the required volume of breath was not supplied.  The affidavit states, "Volume Not Met (0.272 – Breath Sample Not Reliable to Determine Breath Alcohol Level)."  

The second breath sample test result was a breath-alcohol level of 0.257.  The third breath sample test result was a breath-alcohol level of 0.293.  The difference between the second breath sample and the third breath sample was 0.036 g/210L.  The breath-alcohol test on breath samples two and three was not valid because the two results were more than 0.020 g/210L apart.
  Although Mr. Galloway initially agreed to provide an additional breath sample, he then refused.  The consequences of refusing to supply the additional breath sample in order to have a valid test and Implied Consent was explained to Mr. Galloway.  After this explanation Mr. Galloway did not give a valid breath sample and refused to continue.  The second "Breath Alcohol Test Affidavit" documents the refusal.  (App., p. 22, DDL-6)
Standard of Review


A formal review of a driver's license suspension is conducted pursuant to section 322.2615(1)(b)3, Florida Statutes (2011).  The hearing officer shall determine by a preponderance of the evidence whether sufficient cause exists to sustain, amend, or invalidate the suspension.  Scope of the review is limited to a determination of (1) whether the law enforcement officer had probable cause to believe that the person whose license was suspended was driving or in actual physical control of a motor vehicle in this state while under the influence of alcoholic beverages or chemical or controlled substances; (2) whether the person whose license was suspended refused to submit to any such test after being requested to do so by a law enforcement officer; and (3) whether the person whose license was suspended was told that if he or she refused to submit to such test his or her privilege to operate a motor vehicle would be suspended for a period of one year or, in the case of a second or subsequent refusal, for a period of eighteen months.  § 322.2615(7)(b), Fla. Stat.  Additionally, the Department cannot suspend a driver's license under section 322.2615 for refusal to submit to a breath test under section 316.1932, Florida Statutes (2011), if the refusal is not incident to a lawful arrest.  Fla. Dep't of Highway Safety & Motor Vehicles v. Hernandez, 74 So. 3d 1070, 1076 (Fla. 2011).


Circuit court certiorari review of an administrative agency decision is governed by a three-part standard: (1) whether procedural due process has been accorded; (2) whether the essential requirements of law have been observed; and (3) whether the administrative findings and judgment are supported by competent substantial evidence.  State, Dep't of Highway Safety & Motor Vehicles v. Sarmiento, 989 So. 2d 692, 693 (Fla. 4th DCA 2008).  This Court is not entitled to reweigh the evidence; it may only review the evidence to determine whether it supports the hearing officer's findings and Decision.  Dep't of Highway Safety & Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d DCA 2006).
Analysis


Mr. Galloway raises two arguments in the Amended Petition for Writ of Certiorari:
A.  "The DHSMV's Reliance on an Unsworn Report departed from the Essential Requirements of Law and Violated the Petitioner's Due Process Rights"

Mr. Galloway argues that the hearing officer erred when he overruled the objection to Deputy Horton's narrative report contained in the ACISS-Offense Report #SO12-24053.  The "Affidavit of True Copy," states that the "attached Offense Report #SO12-24053 and Arrest Affidavit are true and correct."  The notary block indicates that the affidavit was signed and sworn by Deputy Horton before the attesting officer on January 21, 2012. (App., p. 7; DDL-3)  However, Mr. Galloway pointed out to the hearing officer that the Offense Report attached to the affidavit indicates at the bottom that the print date for the report was January 23, 2012. (App., p. 10-18; DDL-5).  It is asserted that it was impossible for the deputy to swear to the truth of a document that did not physically exist and was not before the attesting officer; therefore, the Offense Report was not properly sworn.

Section 322.2615(2) provides that after the issuance of a notice of suspension of driver's license, materials properly submitted to the Department of Highway Safety and Motor Vehicles by a law enforcement agency shall be considered self-authenticating and shall be in the record for consideration by the hearing officer.  Mr. Galloway argues that the deputy's narrative statement in Offense Report #SO12-24053 violated the clear specifications of section 322.2615(2) requiring that to be self-authenticating the documents must be sworn.

Allegedly it was not harmless error for the hearing officer to consider the events detailed in the Offense Report that was not properly sworn.  Mr. Galloway argues that the narration of facts was used by the hearing officer to determine the legality of the initial stop.  It is asserted that without the Offense Report no admissible proof existed to demonstrate the legality of the initial stop.

This Court is troubled by the fact that the date of the notary certification on the Affidavit of True Copy conflicts with the print date on the "attached" Offense Report #SO12-24053.  The conflicting dates could have been an error committed by the attesting officer who was the notary, or could have been a computer generated error.  In any event, the Court shall not consider the Offense Report for purposes of determining if competent, substantial evidence supports the hearing officer's findings and Decision.  

In reviewing the other evidence before the hearing officer, this Court notes that the Complaint/Arrest Affidavit (App., p. 8; DDL-4) has a separate declaration pursuant to section 92.525, Florida Statutes (2011), and is verified by Deputy Horton under penalties of perjury.  The Complaint/Arrest Affidavit states in part: 


Reason for stop:  I made contact with this subject as a result of a dispatched call of a possible "stalking in progress."  I made contact with the subject, who was in actual physical control of his vehicle.  I observed the subject unresponsive in the vehicle parked in front of the complainant's residence.  Defendant believed he was in Tampa sleeping off a night of drinking.

Then and there unlawfully drive and/or be in actual physical control of a motor vehicle, a 2003 Ford Explorer bearing Florida tag [ ] within Pinellas County, Florida while under the influence of an alcoholic beverage, a controlled substance and/or any chemical substance to the extent that his normal faculties were impaired.
The Complaint/Arrest Affidavit further details that Mr. Galloway did not satisfactorily complete the field sobriety tests and sets out the physical signs of impairment observed by the deputy.  The results of the breath-alcohol testing and Mr. Galloway's refusal to continue with the breath-alcohol testing also are documented in the Complaint/Arrest Affidavit.  Further, the two separately sworn and notarized "Alcohol Testing Program Breath Alcohol Test Affidavit" (App., p. 21, 22; DDL-6), and the sworn "Affidavit of Refusal to Submit to Breath, Urine, or Blood Test" (App., p. 23; DDL-7), provide proof relating to Mr. Galloway's refusal to proceed with the breath-alcohol testing after invalid breath samples were obtained.

The Court is not to reweigh the evidence, but is to determine if competent, substantial evidence supports the hearing officer's findings and Decision.  Stenmark, 941 So. 2d at 1249.  Without considering ACISS-Offense Report #SO12-24053, this Court concludes that the verified or sworn evidence in the record supports the hearing officer's finding that (1) the deputy had probable cause to believe Mr. Galloway was in actual physical control of a motor vehicle in this state while under the influence of alcoholic beverages or chemical or controlled substances; (2) that Mr. Galloway refused to submit to the breath-alcohol test after being requested to do so by the deputy; and (3) Mr. Galloway was told if he refused to submit to breath-alcohol testing his privilege to operate a motor vehicle would be suspended for a period of one year.

Procedural due process requires both fair notice and a real opportunity to be heard at a meaningful time and in a meaningful manner.  Massey v. Charlotte County, 842 So. 2d 142, 146 (Fla. 2d DCA 2003).  There was no due process violation in the present case.

"B.  In the Alternative, the Hearing Officer Should have Amended the Administrative Refusal Suspension to an Unlawful Breath 
Alcohol Level Suspension."

Mr. Galloway states that the case of Sharp v. State of Florida, Department of Highway Safety and Motor Vehicles, Case No. 02-4337CI-88A (Fla. 6th Cir. App. Ct. Dec. 20, 2002), cert. denied, 861 So. 2d 32 (Fla. 2d DCA 2003)(table), is controlling precedent in this matter.  

In Sharp an Intoxilyzer 5000 Instrument was used to test Mr. Sharp's breath samples.  Two samples were submitted within fifteen minutes of each other with results of 0.238 and 0.233.  "Both results showed that there was a low sample volume and that the value printed was the highest obtained."  The Breath Test Result Affidavit labeled the test result as "'LSN' (low sample volume)."  Id.  The hearing officer upheld the suspension of Mr. Sharp's driver's license on the basis that he refused to give proper samples for the breath test.  The hearing officer rejected Mr. Sharp's argument that he did not refuse to take the test since "low sample volume" breath tests are "valid samples."  This Court in its appellate capacity reversed the suspension of Mr. Sharp's driver's license concluding that the "low sample volume" breath samples were valid because they met all the requirements set out by Florida Administrative Code Rule 11D-8.002(13) in 2002.

Mr. Galloway's reliance on Sharp is misplaced because in the present case an Intoxilyzer 8000 Instrument was used to test Mr. Galloway's breath samples; not the Intoxilyzer 5000 used to test Mr. Sharp's breath samples.  This case is governed by the Fifth District Court of Appeal opinion in Department of Highway Safety and Motor Vehicles v. Cherry, 91 So. 3d 849 (Fla. 5th DCA 2011).  The Cherry case clearly and in detail explains the differences in the breath-alcohol test results given by the two machines when inadequate breath samples are given by a driver.  Id. at 856-57, 857 n.4.  The Fifth District Court of Appeal noted that the result in an Intoxilyzer 5000 of "low sample volume--value printed was highest obtained" has not been an impediment to the introduction of the breath sample at trial.  Id. at 856.  However, when, as in the current case, an Intoxilyzer 8000 registers a reading or readings of "volume not met" the breath sample has been found to be unreliable and, therefore, not valid.  Id.

The Fifth District Court of Appeal noted that the 2010 version of Florida Administrative Code Rule 11D-8.002(12)
 provides that a refusal or failure to provide the required number of valid breath samples constitutes a refusal to submit to the breath-alcohol test.  Accordingly, substantial, competent evidence supported the hearing officer's determination that no valid breath samples had been provided by Ms. Cherry which constituted a refusal to submit to the breath-alcohol test.  Id. at 855, 858.

This Court follows the precedent of Cherry and concludes the first breath sample supplied by Mr. Galloway, in which the Intoxilyzer 8000 registered: "Volume Not Met (0.272 – Breath Sample Not Reliable to Determine Breath Alcohol Level)," was not a valid breath sample.  At the hearing, Mr. Galloway did not prove that the test result from the first breath sample was reliable.


Mr. Galloway does not contest that breath samples two and three did not meet the requirements of rule 11D-8.002(12) and that he refused to supply an additional breath sample as required by the rule.  Competent substantial evidence supports the hearing officer's determination that Mr. Galloway provided invalid breath samples and, therefore, refused to submit to breath-alcohol testing.

The petition for writ of certiorari is denied.

DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 29th day of August, 2012.
Copies furnished to:

Marc N. Pelletier, Esq.

9721 Executive Center Dr. North, Ste 120

St. Petersburg, FL 33702
Stephen D. Hurm, Gen. Counsel

Peter N. Stoumbelis, Sr. Asst. Gen. Counsel
Dep't of Hwy. Safety & Motor Vehicles

P.O. Box 540609
Lake Worth, FL 33454
�   See Fla. Admin. Code R. 11D-8.002(12): 


	Approved Breath Alcohol Test - a minimum of two samples of breath collected within 15 minutes of each other, analyzed using an approved breath test instrument, producing two results within 0.020 g/210L, and reported as the breath alcohol level.  If the results of the first and second samples are more than 0.020 g/210L apart, a third sample shall be analyzed.  Refusal or failure to provide the required number of valid breath samples constitutes a refusal to submit to the breath test.  Notwithstanding the foregoing sentence, the result(s) obtained, if proved to be reliable, shall be acceptable as a valid breath alcohol level.  


(Emphasis added).


�   Rule 11D-8.002 was amended on December 9, 2004, and March 27, 2006.
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